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editing and nodification. The final
version wll appear in the bound
vol ume of the official reports.

No. 2006AP1239-CR
(L.C. No. 2002CF143)

STATE OF W SCONSI N ) I N SUPREME COURT

State of W sconsin,

Pl ai ntiff-Respondent, FI'LED
v MAY 9, 2008
Sou W Her, David R Schanker

Clerk of Supreme Court

Def endant - Appel | ant - Peti ti oner.

REVI EW of a decision of the Court of Appeals. Disnissed as

i mprovi dently grant ed.

11 PER CURI AM Sou Her petitioned for review of the
decision of the court of appeals, State v. Her, No. 2006AP1239-

CR, unpublished slip op. (Ws. C. App. Aug. 29, 2007),
affirmng a judgnment of conviction for false inprisonnment and
carjacking while nasked and affirmng an order denying his
postconviction notion for resentencing. After review ng the
record and the briefs of both parties, and after hearing oral
argunments, we conclude that this mtter nust be dismssed as

i mprovi dently grant ed.
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12 This case involves Her's agreenent to plead guilty in
exchange for an aggregate 15-year sentence recomendation from
the State (10-years initial confinenent with 5-years extended
supervi si on). The record clearly indicates that the district
attorney intended Her's 15-year sentence to mtch what was
believed to be the sentence of Her's co-defendant, Tong Xi ong,
who was charged two years previously.! However, at the tine of
the plea offer, the district attorney msidentified X ong' s
sentence as being only 15, not 25, years and based his offer on
that m st ake. In response to questions by the court, the
district attorney acknow edged that the offer was based upon
that m st ake. The circuit court independently acknow edged the
di screpancy and ordered an aggregate 25-year sentence to match
Xiong's actual sentence. On appeal, Her contends that the State
breached the plea agreenment and that trial counsel  was
i neffective.

13 We do not address either issue because the pertinent
facts in this case are not as we initially understood themto be
present ed. In particular, we understood the prosecutor's plea
offer to be a recommendation of a 15-year sentence. However,
upon further review, we note that imediately followng the 15-
year recommendation offer the prosecutor stated, "this offer
reflects the sanme sentence received by Tong X ong, his co-

def endant, on the sane two counts."”

! Tong Xiong actually received an aggregate sentence of 25
years, 15 of which was initial confinenent, and 10 of which was
ext ended supervi sion.
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14 Wth the contradictory |anguage of the plea offer
si mul taneously describing both a 15-year sentence and a sentence
equal to Xiong's, the agreenent's terns appear to be internally
inconsistent, calling the plea agreenent into doubt. A valid
plea agreenent requires a neeting of the mnds, evidenced

through assent to the agreenent's terns. State v. Benbenek,

2006 W App 198, 111, 296 Ws. 2d 422, 724 N.W2d 685. However,
neither party has addressed or established whether there was a
required neeting of the mnds in the formation of the plea
agr eement. Wthout the parties addressing this foundational
issue, we are unable to determ ne whether a breach of the plea
agreenent has occurred.

15 In addition, there has been no realistic renmedy sought
in this case. If the petitioner were to receive his requested
remedy—specific performance of the plea agreenent through a new
sentencing hearing—the sanme problens would inevitably recur.
Specifically, it seens inevitable that on remand, the next court
would again notice the sentencing discrepancy and ask the
prosecutor about it; the prosecutor would again be required to
answer honestly; and the sane appeal could be filed by Her, with
no clear resolution possible through Her's requested renedy.

By the Court.—JFhe review of the decision of the court of

appeals is dismssed as inprovidently granted.
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